The Alien Tort Statute of 1789 and International Human Rights Violations: Kiobel v. Royal Dutch Petroleum Co.
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The Alien Tort Claims Act
The Alien Tort Statute of 1789 (ATS, also known as Alien Tort Claims Act or ATCA) provides: "The district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States" (28 U.S.C. 1350).
The courts developed modern jurisdictional rules for the application of the ATS beginning with the Filartiga case (630 F.2d 876, 2nd 1980) . During the regime of Paraguay President Alfredo Stroessner, Inspector General of Police Americo Norberto Pena-Irala tortured the brother of plaintiffs Filartiga to death in Paraguay, allegedly in retaliation for the family's opposition to the incumbent regime. Subsequently both Pena and the plaintiffs Filartiga moved to the United States. When plaintiff Filartiga learned of Pena's presence in the United States, she sued Pena in the Eastern District of New York, under the ATCA, alleging torture in violation of the Law of Nations. The Eastern District of New York dismissed the case on the grounds that the court could not exercise jurisdiction over Pena-Irala. However the Second Circuit reversed, on the grounds that torture violates the Law of Nations, and that the ATS grants jurisdiction to U.S. courts for violations of the Law of Nations. In the Filartiga case, the U.S. courts exercised personal jurisdiction over the defendant Pena-Irala for acts committed in a foreign territory. The Filartiga court noted: "It is not extraordinary for a court to adjudicate a tort claim arising outside of its territorial jurisdiction (630 F 2nd at 885). " Later, in 2004, in Sosa v. Alvarez-Machain (542 US 692) , the U.S. Supreme Court reviewed the legislative history of the ATS of 1789. The Supreme Court interpreted the ATS as a jurisdictional statute for claims arising from law of nations, and treaties of United States.
Procedural History of the Kiobel Case
The Kiobel complaint was initially brought in Federal District court for the Southern District of New York. The trial court decided that the plaintiffs stated claims could be heard under the ATS for torture, crimes against humanity, and arbitrary arrest and detention (456 F. Supp. 2d 457, 2006) , and that claims alleging aiding and abetting for cognizable claims under the ATS were also viable. Other claims were dismissed by the trial court because the claims were not recognized as violations of the Law of Nations. The case was appealed, and the Second Circuit Court of Appeals (621 F.3d 111, 2010) reversed on the grounds that corporations are not liable under the ATS. Certiorari was granted in by the U.S. Supreme Court. The Kiobel case was argued during the 2011 term, then reargued during the 2012 term to address the question " [w] hether and under what circumstances the Alien Tort Statute…allows courts to recognize a cause of action for violations of the law of nations occurring within the territory of a sovereign other than the United States." In April 2013, the U.S. Supreme Court decided that there was a presumption against extraterritorial application of the ATS, and that "mere presence" of a defendant corporation 
Corporate Presence Justifying Jurisdiction
The majority in its language, "even where the claims touch and concern the territory of the United States, they must do so with sufficient force to displace the presumption against extraterritorial application" leaves open the question of how claims must "touch and concern the territory of the United States" and with what force to justify the assumption of jurisdiction by the courts under the ATS. Ingrid Wuerth (2013) analyzed the majority opinion in Kiobel that because corporations are often "present" in many countries, their presence alone does not suffice to overcome the presumption against extraterritorial application of the ATS. Wuerth suggests that "the physical presence of individual defendants or the incorporation of legal entities under domestic state law" might provide the presence sufficient to justify the assumption of jurisdiction under the ATS even where such jurisdiction concerns actions that occurred outside the territory of the United States.
In addition, Judge Pierre Leval (2013, 16) has suggested that state courts could provide a forum for the litigation of claims of human rights violations committed even by foreign governments. 2 Doe v. Unocal is such a case. Doe v. Unocal is a preKiobel case involving a complaint brought under the ATS by Burmese villagers who complained of human rights violations including forced labor, murder, torture, and rape against United Oil Company of California (Unocal), which was conducting operations in Burma/Myanmar in a joint venture with French company Total. Unocal, the defendant, is a legal entity incorporated under the laws of California. The case was prosecuted in the California state courts under the ATS. Doe v. Unocal was settled once the 9th Circuit Court of Appeals decided to rehear the case en banc. Based on Unocal's presence in the United States, its status as a legal entity of the country and of the state of California, and given the majority analysis in Kiobel that the United States not give sanctuary to criminals as well as Justice Breyer's concurring opinion that defendant's status as "an American national " provides a basis for liability under the ATS, it is likely that Unocal is the type of case that would survive a Kiobel analysis, overcoming the presumption against extraterritorial application of the ATS. Even if Doe v. Unocal would not survive a Kiobel analysis leading to the assumption of extraterritorial jurisdiction by the U.S. federal courts, the courts of California might assume jurisdiction under state law as suggested above by Judge Pierre Leval.
In its Kiobel decision, the U.S. Supreme Court never addressed the liability of corporations under the ATS, the rationale on which the Second Circuit overruled the trial court decision of the Southern District of New York. However, Citizens United v. Federal Elections Commission (558 U.S. 310, 2010) establishes that corporations and other associations that are not "natural persons" are nonetheless legal persons under U.S. law (providing corporations with constitutionally based right of political free speech). 3 It is likely that corporations qua corporations could be liable for human rights violations under the ATS.
Indeed, foreign sovereigns, including both the UK and the Netherlands, submitted amicus curiae briefs, arguing that the assumption of jurisdiction by the courts of the United States under the ATS was unnecessary because they provided an appropriate forum for the litigation of the claims in Kiobel. Royal Dutch Petroleum is a corporation of the Netherlands; defendant Shell Transport and Trading Co. is a joint venture, incorporated in the United Kingdom. The UK and the Netherland argued that the courts where the defendant corporations are citizens were the appropriate forum for litigating the plaintiffs' claims. 4 
Political Risk and ATS exposure
Given the possibility that corporations could, and perhaps in the future will, be found liable for human rights violations occurring in foreign locales even after Kiobel, prudent risk management behooves corporations and their counsel to monitor whether human rights violations are occurring in connection with their operations, even when those human rights violations are committed by foreign governments or their agents. It would be imprudent to assume the attitude embodied by Total and Unocal, expressed by a Total executive to Unocal (395 F.3d 932, 9th Cir. 2002) :
By stating that I could not guarantee that the army is not using forced labour, I certainly imply that they might, (and they might) but I am saying that we do not have to monitor army's behavior: we have our responsibilities; they have their responsibilities; and we refuse to be pushed into assuming more than what we can really guarantee. About forced labour used by the troops assigned to provide security on our pipeline project, let us admit between Unocal and Total that we might be in a grey zone. Risks may be greatest in the energy sector and in less economically developed nations. The mining of energy is a sector where the demand of economically developing nations including China and India is stimulating global operations by corporations. Much of the mining operations occur in less economi-cally developed countries, some of which are governed by military or nondemocratic regimes. Several of the cases arising under the ATS involved energy companies, including the Kiobel case, Wiwa case, Unocal case, and Botowo v. Chevron. 5 Guidance is given by the Equator Principles, which were adopted by the International Finance Corporation World Bank Group and incorporate social and environmental principles into Project Finance. The Equator Principles are envisioned for big project financing involving multiple partners, such as in the Unocal and Total operations in Burma, the Royal Dutch Petroleum and Shell Companies in Nigeria, and Texaco oil drilling operations in Ecuador. 6 Appropriate risk management by international energy companies requires that they manage the terms of engagement for their operations so as to minimize human rights violations and even environmental torts. 7 End Notes
